
 
 

Briefing for the Public Petitions Committee 
 
Petition Number: PE1034
Main Petitioner: Kristina Woolnough, on behalf of Friends of the Roseburn 
Urban Wildlife Corridor Association 
Subject: calls for the Parliament to establish a post-legislative monitoring 
body to ensure that commitments made by promoters during the passage of a 
private bill are adhered to 
No of signatures (at 6 June 2007): 1 

Background 
The issue of post-legislative scrutiny has a long history. It has been argued 
that the only proposal for a body to conduct such scrutiny has come from the 
House of Lords Constitution Committee and that statutory regimes do not 
remain static for long enough to be properly scrutinised.1 There are several 
mechanisms of several initiatives in post-legislative scrutiny.  
By nature, private bills do not impose obligations, but rather will give a power 
to perform a function. Exercising the power is up to the body so empowered. It 
is only in the use of the power that any commitment given during the passage 
of a bill can be scrutinised. Commitments tend to not be given to the 
Parliament, but to other affected bodies or people. 
Commitments given are enforceable in law. As the Edinburgh Tram (Line 
One) Bill Committee Report noted (para.67), “The Committee recognises that 
such commitments [on environmental mitigation] may be binding on the 
promoter under the law of promise.” 
There have, however, been initiatives in the past that can be described as 
fulfilling a post-legislative scrutiny role. 
Previous parliamentary initiatives 
The topic of the legislative process and post-legislative scrutiny has occupied 
the Scottish Parliament on several occasions. For example, in a debate on the 
Legislative Process on 15 March 2006, the then Minister for Parliamentary 
Business Margaret Curran, said at col 23978, “On the more general issue of 
post-legislative scrutiny, it is important that we all pay attention to the 
legislation that we pass, that we investigate whether it has the desired impact 
and that we consider any changes that we might want to make.” 
In the same debate Alasdair Morgan said (col 23984), “… Parliament has now 
passed so many bills - 95, I think - that we need to consider what has worked 
and what has not, but we also have to ask how we could accommodate that 
post-legislative scrutiny. How would we implement the results of the post-
legislative scrutiny? How could it be guaranteed that the results of 
committees' investigations were translated into Executive action?” He also 
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argued that committees were too overburdened to take on post-legislative 
scrutiny. Other Members agreed and hoped that committees might be 
afforded more time to do effective post-legislative scrutiny. 
There is nothing to prevent the Parliament or one of its committees from 
establishing a body dedicated to this work. 
In the case of some legislation, there will have been a commitment to 
establish something further or to review implementation, such as the review of 
the Crofting etc. Reform Bill. At Stage 1 there was a commitment to the 
establishment of a Crofting Inquiry: “Rhona Brankin, Minister for Environment 
and Rural Development, announced the Scottish Executive's intention to 
create a Committee of Inquiry on Crofting at the Parliamentary Stage 1 debate 
on the Crofting Reform etc. Bill in September 2006. The Committee is to hold 
its first meeting in early May 2007 and is expected to report to Ministers by the 
end of 2007.” It was reported that the Crofting Enquiry began it’s isle tour in 
early June 2007. 
In other legislation, guidelines may be required. For example under the Adults 
With Incapacity (Scotland) Act 2000, Scottish Ministers are required to 
prepare and from time to time revise codes of practice containing guidance as 
to the exercise by persons authorised to carry out medical treatment or 
research under Part 5 and s13 of the Act. It will be within the remit of the 
Parliament’s Health Committee to establish whether this has been done. 
These mechanisms apply to parts of the legislation, rather than parts of the 
debate that led to the legislation, but on both measures, the Scottish 
Parliament itself is a body that exists as a post-legislative monitoring body, 
which is itself internally and externally scrutinised. 
Mechanisms of post-legislative scrutiny 
It is arguable that the Parliament itself is a mechanism of post-legislative 
scrutiny as it scrutinises its own legislation and passes legislation subordinate 
to primary legislation.  
During the passage of the Transport and Works (Scotland) Act 2007, changes 
were proposed to the procedures for authorising major transport infrastructure 
projects. The Procedures Committee has held two inquiries into the 
improvement, and the ultimate replacement, of the Private Bill procedure for 
major transport infrastructure developments. The inquiry into Private 
Legislation held during 2005, and subsequent report, focussed on improving 
the operation of the current Private Bill process and, as a longer term aim, the 
replacement the Private Bill process as the approval mechanism for major 
transport projects. In the Committee’s 1st Report 2006: Private Bill Committee 
Assessors it was noted (para 18) that, “Many of the Private Bills due for 
introduction are being funded by the Executive and have, in some cases been 
manifesto commitments.” 
In the case of Executive and private bills, available mechanisms of post-
legislative scrutiny include debates, written and oral parliamentary questions, 
public petitions, the media and letters to MSPs. It is these mechanisms that 
are in place to answer the concerns of the petitioner, such as ensuring 
“pledges” made to a parliamentary committee are adhered to. 
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Another mechanism by which legislation is or may be scrutinised after 
enactment is Scottish Law Commission, which is the body charged with 
keeping under review the law of Scotland, including existing legislation. The 
United Kingdom Law Commission has, since October 2006, set up a “more 
formal system for reviewing laws after they have been brought into effect and 
encouraging better regulation.” 

Murray Earle 
Senior Research Specialist 

SPICe Research 
9 June 2007 

SPICe research specialists are not able to discuss the content of petitions briefings with 
petitioners or other members of the public. However if you have any comments on any 
petitions briefing you can email us at spice@scottish.parliament.uk
Every effort is made to ensure that the information contained in petitions briefings is correct at 
the time of publication. Readers should be aware however that these briefings are not 
necessarily updated or otherwise amended to reflect subsequent changes. 
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